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JACQUES SALES*

Termination of Sales Agents and
Distributors in France
Foreign manufacturers who contemplate marketing products in France, but
do not want to create a French distribution subsidiary or branch, have a basic
option between appointing independent sales agents and appointing distributors.'
Sales agents, whether individuals or companies, solicit business for the manufacturer in a given territory and transmit orders to the manufacturer for acceptance
and processing. Agents are compensated for their services, usually on the basis
of a percentage of the total sales made by the manufacturer in their territory.
Because sales are made directly by the manufacturer to the customers, title to
the goods does not pass through the agents, who are therefore not ordinarily
involved in customs clearance or in shipment to customers. 2
Distributors 3 are independent contractors who buy and resell for their own
Note: The American Bar Association grants permission to reproduce this article, or a part thereof,
in any not-for-profit publication or handout provided such material acknowledges original publication
in this issue of The International Lawyer and includes the title of the article and the name of the
author.
*Jacques Sales is a partner with Salts Vincent & Associes, in Paris.
1. The additional option of contracting with a voyageur-represdntant placier (VRP) (literally,
a travelling salesman) is also available to a French manufacturer, but should not be entertained in
the case of a foreign manufacturer. The VRP's basic function is to solicit clients and to enter into
sales contracts for the firm he represents. The VRP also has a number of other features in common
with sales agents, including the right to an indemnity upon termination. The VRP, however, who
must be an individual, necessarily has the legal status of an employee of the principal and therefore
is not "an agent of an independent status." Accordingly, a U.S. manufacturer having one or more
VRPs in France would be exposed to the risk of the VRPs being treated as a permanent establishment
of the U.S. manufacturer in France pursuant to article 5(5) of the France-U.S. Tax Treaty of August
31, 1994. For a general discussion of VRPs, see ENCYCLOPtDIE DALLOZ, COMMERCIAL, V° REPRI9SENTANT DE COMMERCE.

2. For a general discussion of sales agents, see ENCYCLOPIDIE DALLOZ, COMMERCIAL, V0
AGENT COMMERCIAL; MEMENTO LEFEBVRE DISTRIBUTION, No. 1256 (1994-95); DICTIONNAIRE PER°

AGENTS COMMERCIAUX; LAMY DROIT ECONOMIQUE, No. 3221
et seq. (1996).
3. The distributors discussed in this article do not include distributors who are part of a selective
distribution network, a situation in which the duration of the contract is unimportant. Indeed, absent
a breach on its part, a selective distributor may not be terminated or excluded from the network,
MANENT DROIT DES AFFAIRES, V
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account and are normally free to set their own resale prices. Distributors must
pay the manufacturer regardless of whether they have been paid by their own
customers. Distributors thus act on their own behalf and assume the risk of
possible customer insolvency or late payment, which is generally not the case
for sales agents. Distributors are responsible for customs clearance and delivery
of goods to the customer's place of business.4
In practice, the contrast between sales agents and distributors is often not so
marked. For example, when manufacturers participate in or closely follow the
activities of their distributors or when distributors' gross profits upon resale of
the goods are not more than the commission that sales agents would ordinarily
receive on such a sale, 5 the contrast between sales agents and distributors is not
clearly defined. Little difference is also present when manufacturers grant their
distributors payment terms more favorable than those distributors ordinarily grant
their own customers.
Although the decision to utilize either sales agents or distributors is influenced
primarily by economic, financial, and commercial factors, foreign manufacturers
must also consider certain legal considerations. Under French law, for example,
while manufacturers marketing their products through sales agents retain absolute
control of the price at which their products will be sold in France, distributors
are free to set their own resale prices (although manufacturers and distributors are
free to contract and to set maximum-as opposed to minimum 6-resale prices).'
Perhaps the most significant legal consideration is that sales agents are afforded
greater protection than distributors upon termination of the relationship with the
manufacturer. The purpose of the following analysis is to discuss the respective
rights of agents and of distributors upon termination, which, in some instances,
may be the determining factor in the foreign manufacturer's decision whether
to use the sales agency or the distributorship route to the French market.
I. The Termination of Sales Agents
A.

STATUTORY PROTECTION

Sales agents are entitled to protection upon termination by virtue of a law
enacted June 25, 1991 (the 1991 Law)8 which implemented into French law the
even when the contract is to expire according to its own terms. As competition law principles require
the supplier to accept all candidates who meet the selection criteria, the contract must be renewed
unless the distributor no longer meets the selection criteria. LAMY DROIT ECONOMIQUE, No. 3772
et seq. (1996).
4. For a general discussion of distributors, see LAMY DROIT EcONOMIQUE, No. 3381 et seq.
(1996); MEMENTO LEFEBVRE DISTIBUTION, No. 1170 et seq. (1994-95).

5. See Cass. soc., Oct. 21, 1970, J.C.P. 1971, Ed. C.I., 10131, note Level. See also infra
Part II.E.
6. Ord. No. 86-1243 of Dec. 1, 1986, J.O., Dec. 9, 1986, p. 14773.
7. MEMENTO LEFEBVRE DISTRIBUTION, No. 3001 (1994-95).

8. Law No. 91-593 of June 25, 1991, J.O., June 27, 1991, p. 8271; another source (relating
to relationships between sales agent and their principals).
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provisions of EEC Directive No. 86/653 of December 18, 1986, on independent
sales agents. 9 This law has been applicable since January 1, 1994, to all sales
agency contracts regardless of their date of signature.'l The 1991 Law affords
sales agents a strong degree of protection. Article 12 of the 1991 Law provides
that "in case of 'cessation' of the relationship with the principal, the sales agent
is entitled to an indemnity as compensation for damages."" This article, as well
as other provisions of the 1991 Law, increase the protection provided by the
previously applicable statute of December 23, 1958 (the "1958 Statute"), 2 such
that agents entitled to the protection of the 1991 Law receive, inter alia and as
a general rule, indemnification upon termination of their sales agency.
B.

AGENTS ENTITLED TO PROTECTION

Not all agents are entitled to the protection of the 1991 Law. First, the 1991
Law's coverage excludes sales agencies governed by more specific legislative
provisions. Article 1 of the 1991 Law provides in part that "the law does not
apply to agents whose representative functions are carried out in furtherance of
economic activities that are, with respect to such functions, subject to specific
legislative provisions." '"Based on this provision and the legislative history of
the 1991 Law, insurance agents, travel agents, and real estate agents, whose
representation activities are regulated by specific statutes, are universally considered to be excluded from the scope of the 1991 Law."
Brokers and commissionnaires are also generally considered to be excluded
from the 1991 Law because their activities are fundamentally unlike sales agencies. Brokers bring together buyer and seller in order to facilitate a transaction,
but are in no way involved in contracting on behalf of either of the parties,
unlike sales agents, who negotiate and transact in the name and on behalf of their
principals. Commissionnaires enter into commercial transactions in their own
name, on behalf of a principal whose existence is undisclosed to third parties,
and consequently are personally liable vis-A-vis third parties. Their activity is
thus fundamentally different from that of sales agents, who act in the name and
on behalf of their principals.' 5
Finally, the 1991 Law exempts incidental sales agency activities. Article 15 of the
1991 Law provides that when a party's agency activity is conducted pursuant to a written contract between the same parties for another principal purpose, the parties may
9.
10.
11.
12.
13.

J.O.C.E. L.382, Dec. 31, 1986, p. 17.
Law No. 91-593 of June 25, 1991, J.O., June 27, 1991, art. 20.
Unofficial translation by the author.
Decree No. 58-1345 of Dec. 23, 1958, J.O., Dec. 28, 1958, p. 11947.
Unofficial translation by the author.

14. DICTIONNAIRE PERMANENT DROIT DES AFFAIRES, VO AGENTS COMMERCIAUX, Nos. 10, 11;

DICTIONNAIRE PERMANENT DROIT DES AFFAIRES, Bulletin 306, No. 10; LAMY DROIT ECONOMIQUE,

No. 3238 (1996).
15. DICTIONNAIRE PERMANENT DROIT DES AFFAIRES, VO AGENTS COMMERCIAUX, Nos. 12, 13.
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decide in writing that the 1991 Law does not apply to the sales agency portion of the
overall activity. The legislative history shows that the purpose of article 15 is to exclude
from the protection of the law agents of automobile distributors whose main activity
is to handle after-sales services for the distributors, but who also accessorily solicit
sales on behalf of automobile distributors. 16 Article 15 is of general application, however, and could apply when a manufacturer wants its distributor to also act occasionally
or accessorily as an agent. Generally, however, the manufacturer must consider that
article 15 also specifies that "any waiver shall be null and void if the performance of
the contract shows that the sales agency activity is in fact exercised in a principal or
determining manner." 7
Subject to the above, all other sales agents are entitled to the protection of the
1991 Law.
C. CALCULATION OF THE TERMINATION INDEMNITY

Manufacturers assessing the significance of the potential liability of a termination indemnity must be aware of the generally artificial manner in which courts
assess the indemnity amount.
The 1991 Law does not offer any guidelines for calculating the indemnity
payable to the agent "as compensation for damages." The legislative history of
the 1991 Law 8 and the fact that both the 1958 Statute and the 1991 Law use
virtually identical language to provide for an "indemnity as compensation for
[the agent's] damages," however, suggest the legislature had a clear intent of
continuity concerning the measure of the indemnity. The case law developed
under the 1958 Statute, therefore, continues to be valid under the 1991 Law.
Thus, when the indemnity is payable, courts will generally calculate it on the
arbitrary basis of twice the agent's annual commission, determined by averaging
the preceding two or three years' commissions, 9although occasionally the indemnity awarded is more2° or less 2' than that basis.
As in the past, the courts are also likely to consider other additional factors. For
example, courts look to such considerations as the extent to which the agent increased
the principal's business; the amount of the agent's investment; the extent of the agent's
specialized qualifications; the portion of the agent's time devoted to the principal's
business; and the cost to the agent of the termination of employment and other contracts
resulting from the termination of the sales agency relationship.22
16.
17.
18.
19.

J.O. Deb.
Unofficial
J.O. Deb.
See LAMY

Ass. Nat., May 23, 1991, pp. 2234, 2238-39.
translation by the author.
Ass. Nat., May 23, 1991, p. 2244.
DROIT ECONOMIQUE, No. 3292 (1996); MEMENTO LEFEBVRE DISTRIBUTION, No.

1283-2 (1994-1995); ENCYCLOP9DIE DALLOZ, COMMERCIAL, V AGENT COMMERCIAL, Nos. 86-87;
DICTIONNAIRE PERMANENT DROIT DES AFFAIRES, VO AGENTS COMMERCIAUX, No. 50.

20. Id.
21. Id.
22. Id.
VOL. 31, NO. 3
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In addition to the indemnification generally provided by the 1991 Law, an agent
may also be entitled to supplementary compensation if the termination is regarded as
"abusive." This concept was applied under the 1958 Statute when the agent could
show an element of wantonness or unfairness in the termination. Such compensation
was awarded, for example, in a case in which the principal terminated the agency
agreement in such a manner or under such circumstances as to cast doubt on the agent's
reputation or to cause unnecessary hardship to the agent.23
D.

REASONABLE NOTICE OF TERMINATION

In calculating the termination indemnity, courts also take into account the
notice period given to the agents. Courts have held that the indemnity may be
increased by the commission the agent might have earned during a "reasonable"
notice period if the notice actually given was unreasonably short, irrespective
of the notice period contemplated by the agency agreement.24
The 1991 Law settled the issue of "reasonable notice" of termination. The
1991 Law specifies that except in case of serious fault (faute grave) or force
majeure, in which no prior notice is required, the termination of a sales agency
agreement entered into for an indefinite period requires at least one month's prior
notice during the first year of the agreement, two months' prior notice during
the second year, and three months' prior notice thereafter. The termination is
effective on the last day of a calendar month unless otherwise provided in the
contract.25 The 1991 Law also provides that a fixed-term contract that the parties
continue to execute after the expiration of its term shall be deemed transformed
into a contract for an indefinite term, in which case the period elapsed under the
fixed-term contract shall be taken into account for the purpose of determining
how much prior notice of termination must be given.26
E.

RIGHT TO INDEMNITY IN THE ABSENCE OF FAUTE GRAVE

Pursuant to article 13 of the 1991 Law, the only cases in which sales agents
are not entitled to "an indemnity as compensation for damages" upon termination
are those when: (i) the agent assigns rights and duties under the contract to a
third party with the consent of the principal;27 (ii) the cessation of the contract
results from the sales agent's initiative, unless such initiative is justified by circumstances caused by the principal; 28 or (iii) the cessation of the contract is provoked
by the faute grave of the agent. 9 Consequently, in the vast majority of cases
23.
24.
25.
26.
27.
28.
29.

See Nimes, Apr. 25, 1974, RTD Commercial 1974, 579, note Hdmard.
Lyon, Oct. 17, 1974, RTD Commercial 1975, 169, note Hmard.
Law No. 91-593 of June 25, 1991, J.O., June 27, 1991, art. 11.
Id.
Id. art. 13(c).
Id. art. 13(b).
Id. art. 13(a).
FALL 1997
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serious fault of the agent is, in practice, the only ground for denying the agent
indemnification upon termination of the contract by the principal.
The right to indemnity only in the absence of faute grave does not constitute
a material departure from the conditions under which a sales agent was entitled
to an indemnity under the previously applicable 1958 Statute. Under article 3
of the 1958 Statute, an indemnity was due only if termination was not justified
by "some fault on the part of the agent." 30 It was then generally considered that
such fault might exist on the part of the sales agent not only for breaches of
contractual obligations, but also for mistakes a qualified and diligent professional
should have avoided. Thus, courts held that a fault depriving the agent of any
termination indemnity arose when the agent encroached wantonly on the territory
of other agents; 31 when the agent made injurious 32 or disparaging 33 comments
concerning the principal or sold competing products; 34 or when the agent bribed
36
customers 35 or was negligent in the solicitation of customers.
Essentially, according to case law developed under the 1958 Statute, the fault
that would deprive the sales agent of a termination indemnity was unlikely to exist
unless the sales agent engaged in some intentional wrongdoing or gross negligence.
For example, courts had held that indemnification could not be withheld merely
because sales for a given year were less than those of the previous year "without
being ridiculously low. 37 Likewise, the sales agent's inability to attain mandatory
sales goals alone was ruled insufficient grounds to justify termination of a sales
agency agreement because such failure did not result from a lack of activity on the
part of the agent, but from the declining popularity of the particular products with
potential customers.38 Moreover, according to a 1990 Supreme Court decision, not
only was the agent not at fault when his inability to fulfill his "undertaking to reach
a given result" was due to a cause for which he was not responsible, but in addition
the principal had the burden to establish that the agent's failure to meet certain sales
goals resulted in fact from the agent's fault.39
Furthermore, even when a fault could be attributed to the sales agent, courts
reserved the right to ascertain whether the agent's fault resulted from a fault of
the principal. In such cases the principal remained responsible for the termination
and was required to pay the termination indemnity. Thus, courts held that the late
30.
31.
32.
33.
34.

Decree No. 58-1345 of Dec. 23, 1958, J.O., Dec. 28, 1958, p. 11947.
Paris, Oct. 23, 1964, D. 1965, Somm. 36.
Id.
Cass. com., May 19, 1987, No. 85-16.501, Couvidou v. Peyrilloux (unpublished).
Paris, Mar. 7, 1964, Gaz. Pal. 1964.2.131; Cass. com., Apr. 28, 1975, Bull. Civ. IV, No.

93.
35. Cass. crim., Oct. 6, 1971, J.C.P. 1971 ed. G 1971, II, 16906.
36. Cass. com., Nov. 29, 1971, Bull. Civ. IV, No. 269. For other examples, see LAMY DROIT
ECONOMIQUE,

No. 3298 (1996).

37. Paris, Jan. 30, 1965, RTD Commercial 1965, 925, No. 11, note Hdmard.
38. Cass. com., Feb. 9, 1982, Gaz. Pal. 1982, 278.
39. Cass. com., Nov. 13, 1990, BRDA 90-24, 8.
VOL. 31, NO. 3
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sending of samples or the nonpayment of commissions by the principal justified the
agent's default under the contract and the principal was therefore liable for a
termination indemnity. 4°
Finally, several court decisions explicitly held that serious fault was required
for the agent to be denied indemnity upon termination by the principal.4 In fact,
for most commentators the bottom line was that the fault contemplated by the
1958 Statute was tantamount to faute grave. 2 Thus, sales agents were entitled
to a termination indemnity unless their misconduct or wrongdoing justifying the
termination of the contract by the principal was of particular gravity.
Manufacturers contemplating a sales agency in France today should continue
to expect that, except in extraordinary situations, sales agents will be entitled to
a termination indemnity. The general belief is that situations qualifying as fault
under the 1958 Statute are also likely to qualify as faute grave under the 1991
Law . 43 Thus, the case law developed under the 1958 Statute that markedly favored
sales agents will continue to apply. Furthermore, new case law under the 1991
Law is developing in the same protective direction as the 1958 Statute case law.
Thus, in the first reported Supreme Court decision since the 1991 Law became
applicable, the Court reversed an appellate holding that the stagnation of sales
generated by the sales agent due to the agent's representation of other principals
constituted serious fault justifying termination without indemnity. The Supreme
Court found that representation of other principals alone does not constitute a
serious fault on the ground that the contract contained no prohibition of such
other representations. 44
F.

RIGHT TO INDEMNITY UPON CESSATION OF THE CONTRACT

The 1991 Law's use of the more general term cessation, as opposed to resiliation (termination) as used in the 1958 Statute, extends the application of the
Law's indemnity provision beyond that of the 1958 Statute.
Under the 1958 Statute, the right to an indemnity existed when the termination
of the contract was not justified by the fault of the agent, and the question was
raised whether the mere expiration of a fixed-term agency agreement or the
failure to renew a fixed-term contract could be construed as a termination entitling
45
the agent to an indemnity. The French Supreme Court held, in a 1974 decision
40. Cass. corn., Feb. 9, 1971, J.C.P. 1972 ed. G 1972, II, 17064, note Hdmard.
41. See LELOUP, LES AGENTS COMMERCIAUX 203-04 (Delmas ed. 1989).
42. H9MARD, RTD COMMERCIAL, No. 71 at 614 (1959); Leloup, supra note 91; Nasreddine El
Hage, La Nouvelle Riglementation du Contrat dAgence Commerciale, in RTD COMMERCIAL 379
(1995); La Loi du 25 juin 1991, Relative aux Rapports Entre les Agents Commerciaux et Leurs
Mandants ou le Triomphe de l'Intgret Commun, J.C.P. 1992 ed. E 1992, 105 at 41, note Leloup;
0
LAMY DROIT ECONOMIQUE No. 3298 (1996); ENCYCLOP9DIE DALLOZ, COMMERCIAL, V AGENT
COMMERCIAL, Nos. 77-80.
43. Id.
44. Cass. com., Dec. 19, 1995, BRDA 96-4, at 13.
45. Cass. corn., Apr. 24, 1974, D. 1975, 764, note Delaporte.
FALL 1997
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strictly construing the 1958 Statute, that a fixed-term sales agency agreement
automatically renewable every two years unless terminated by a party remained
a fixed-term contract even though no contractual limitation of the number of
possible renewals existed, and that failure to renew the contract was not tantamount to termination. That principle has been reaffirmed by the Supreme Court
on at least three occasions. 46 The use of the word cessation in the 1991 Law now
makes clear, however, that the mere expiration of a fixed-term contract would
entitle the agent to an indemnity.47
Furthermore, the 1991 Law also specifies that the indemnity is due to the agent
4
or his heirs when the cessation of the contract is due to the death of the agent 8
or to age, disability, or illness following which "the continuation
of his activity
49
by the agent can no longer be reasonably expected."
G.

RIGHT TO INDEMNITY NOT AFFECTED BY FAILURE TO COMPLY WITH
CERTAIN ADMINISTRATIVE REQUIREMENTS

Consistent with its generally protective treatment of sales agents upon termination, the 1991 Law departs from the 1958 Statute by reducing the number of
disqualifying prerequisites and by clarifying the procedure through which sales
agents may protect their rights under the 1991 Law.
Under the 1958 Statute, sales agents were required to have a written contract
and to be duly registered as such on a special registry held by a French commercial
court.5 ° Several court decisions held that both of these requirements had to be
fulfilled in order for a sales agent to qualify for a termination indemnity, although
there were contrary decisions as well. The 1991 Law abolishes these two requirements. Articles 2 and 15 of the 1991 Law make clear that a written contract is
no longer a prerequisite, and the universal acceptance is that failure to register
does not deprive the agent of the protection of the 1991 Law."
When the termination indemnity may be due, the 1991 Law, unlike the 1958
Statute, now requires that the sales agent notify the principal within a year after
the cessation of the contract that the sales agent intends to pursue his statutory
indemnification rights. Failure to notify the principal within this period will result
in the sales agent's forfeiture of indemnification rights.5 2 Although the 1991 Law

46. Cass. corn., Oct. 5, 1976, D. 1976 IR. 337; Cass. com., Mar. 7, 1977, J.C.P. 1979 II
19072; Cass. corn., Jan. 22, 1980, D. 1980 IR. 257.
47. [Leloup, La loi
du 25juin 1991 (loc. cit.) No. 40;] DICTIONNAIRE PERMANENT DROIT DES
°
°
AFFAIRES, V AGENTS COMMERCIAUX, No. 46; ENCYCLOP9DIE DALLOZ, COMMERCIAL, V AGENT
COMMERCIAL, Nos. 70-71; LAMY DROIT ECONOMIQUE, No. 3286 (1996).

48. Law No. 91-593 of June 25, 1991, J.O., June 27, 1991, art.
11.
49. Id. art.
13(b).
50. Decree No. 58-1345 art.
4.
51. LAMY DROIT ECONOMIQUE, No. 3254 (1996); MEMENTO LEFEBVRE DISTRIBUTION, No. 1276

(1994-95);

ENCYCLOP9DIE DALLOZ, COMMERCIAL, VO AGENT COMMERCIAL,

52. Law No. 91-593 art.
12,
VOL. 31, NO. 3
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does not specify the form of such notification, a notice by registered mail, return
receipt requested, is generally considered to fulfill this requirement.53
H.

REGULATION OF NONCOMPETITION CLAUSES

Unlike the 1958 Statute, the 1991 Law regulates the noncompetition clauses
effective upon termination that may be inserted in sales agency agreements.
Pursuant to article 14 of the 1991 Law, such clauses are valid, provided they
are: (i) in writing; (ii) limited to the geographic area and to the type of customers
covered by the contract; and (iii) further limited to a maximum period of two years
after termination of the contract. The validity of such clauses is not, however,
conditioned upon the payment of financial compensation to the agent. 4
I. IMPACT OF CHOICE OF LAW AND FORUM SELECTION OR
ARBITRATION CLAUSES

The 1991 Law, like the 1958 Statute, makes clear that the right to an indemnity
upon termination exists, notwithstanding any contractual provision to the contrary. Generally, the 1991 Law stipulates that any clause departing from the legal
provisions to the disadvantage of the agent is null and void, and it is clear that
this right to an indemnity cannot be waived by contract. 5 When an international
contract is concerned, however, the question arises whether application of the
1991 Law can be defeated by a choice of law clause, whether or not coupled
with a forum selection or arbitration clause.
Forum selection clauses are generally valid in commercial matters between
merchants, but invalid in civil disputes. In this respect, the French Supreme
Court held that the agency relationship is civil by nature. 6 Accordingly, the
Court held that disputes between agents and their principals must be brought
before civil rather than commercial courts and that forum selection clauses in
civil relationships, such as the agency relationship, are unenforceable. This line
of reasoning is confirmed by the legislative history of the 1991 Law. 57 For the
same reason, an arbitration clause would be invalid in a purely internal sales
agency contract,58 probably even when the agent is a company.59 However, when

53.

DICTIONNAIRE PERMANENT DROIT DES AFFAIRES,

Bulletin 306, No. 7; MEMENTO

LEFEBVRE

DISTRIBUTION, No. 1283-1 (1994-1995).

54. DICTIONNAIRE PERMANENT DROIT DES AFFAIRES, Bulletin 306, No. 8.
55. Law No. 91-593, art. 16. See LAMY DROIT ECONOMIQUE No. 3293 (1996); Cass. com.,
Jan. 7, 1980, D. 1980, IR. 218.

56. Cass. corn., Oct. 29, 1979, Gaz. Pal. 1980, 87, note Dupichot; Cass. corn., Oct. 24, 1995,
1995 Bull. Civ. IV, No. 258; LAMY DROIT ECONOMIQUE, No. 3233 (1996).
57. Deb. Ass. Nat. of May 23, 1991, J.O., p. 2239.
58. Paris, Nov. 13, 1985, BRDA 86-3, 17.
59. Leloup, La loi du 25juin 1991, loc. cit., No. 16; LAMY DROIT ECONOMIQUE, No. 3233 (1996).
For the opposite view, see MEMENTO LEFEBVRE DISTRIBUTION, No. 1275 (1994-95); DICTIONNAIRE
PERMANENT DROIT DES AFFAIRES, VO AGENTS COMMERCIAUX,

No. 8.

FALL 1997

832

THE INTERNATIONAL LAWYER

the contract is international, 6° arbitration and forum selection clauses have been
recognized by French courts.
When a French court has jurisdiction over a dispute between a French agent
and a foreign principal (which would be the case under article 14 of the French
Civil Code in the absence of a forum selection clause),62 the court would apply
the 1991 Law as a matter of public policy, notwithstanding any provision in the
contract naming as governing law the laws of a country or state giving agents
no protection upon termination.
In contrast, in the presence of a forum selection clause when the foreign forum
is located in a country that is party to the September 27, 1968, Brussels Convention
on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters (the Brussels Convention), 63 a French court would be bound to decline jurisdiction over a dispute between a French agent and a foreign principal having its
main place of business in a country party to the Brussels Convention. 64 Under
article 17 of the Brussels Convention, "if the parties, one or more of whom is
domiciled in a contracting state, have agreed that a court or courts of a contracting
state are to have jurisdiction to settle any disputes which have arisen or which
may arise in connection with a particular legal relationship, that court or those
courts shall have exclusive jurisdiction. . . ." Such foreign court would then
have to apply whatever law governs the contract.
The situation is not as clear in the case of a principal having its main place
of business in a country, such as the United States, not a party to the Brussels
Convention and that grants no statutory rights to agents upon termination. No
reported case law directly on the subject appears to exist, but French courts
have declined jurisdiction in cases when an international sales agency
agreement contained an arbitration clause. 65 This fact, combined with the
fact that forum selection clauses between merchants are generally enforceable
60. For a definition and discussion of an international contract, see Cass. civ., Oct. 7, 1980,
REV. CRIT. D.I.P. 1981, 313, note Mestre.
61. Paris, Feb. 19, 1992, D. 1992, IR. 137; Paris, June 19, 1970, REV. CRIT. D.I.P. 1971,
692, note Level.
62. Article 14 of the French Civil Code reads as follows in English translation: "a foreigner,
even if not residing in France, may be haled into French courts for the execution of obligations by
him contracted in France with a Frenchman; he may be brought before the courts of France for
obligations by him contracted in foreign countries towards Frenchmen." Article 14 can be waived
by contract, either expressly orby way ofa choice of forum clause. See2 H. BATIFFOL& P. LAGARDE,
TRAITIt DE DROIT INTERNATIONAL PRivg 685-89 (1983); B. AUDIT, DROIT INTERNATIONAL PIUv9
358 et seq. (1991).
63. Brussels Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters, Common Mkt. Rep. (CCH) § 6003 (Sept. 27, 1968) [hereinafter Brussels Convention]
(text of the convention in English).
64. As of January 1, 1997, the member countries were Belgium, Denmark, France, Germany,
Greece, Ireland, Italy, Luxembourg, The Netherlands, Portugal, Spain, and the United Kingdom.
65. See cases cited supra note 62. See also Cass. civ., Oct. 7, 1980, REV. CloT. D.I.P. 1981,
313, note Mestre; P. Bellet & E. Mezger, L'arbitrage International dans le Nouveau Code de
Procedure Civile, REV. CRIT. D.I.P., 1981, at 617.
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under French law except in limited cases, 66 makes it rather likely, at least
when the agent is a company and not an individual, 67 that French courts would
also decline jurisdiction when an international sales agency contract contains
a choice of forum clause.
Regarding what law the foreign court or arbitrator may then apply, articles 4,
5, and 8 of the Hague Convention of March 14, 1978, on the Law Applicable to
Agency,68 which became effective in France on May 1, 1992, provide that "the
internal law chosen by the principal and the agent ... shall apply in particular
to ...the categories of damage for which compensation may be recovered...
whether or not it is the law of a contracting state." Article 16 provides, however,
that "in the application of this convention, effect may be given to the mandatory
rules of any state with which the situation has a significant connection, if and in so
far as, under the law of that state, those rules must be applied whatever the law
specified by its choice of law rules." This principle, which has also been implemented in the Rome Convention of June 19, 1980, on the Law Applicable to Contractual Obligations (the "Rome Convention' ,),69 would make it possible for foreign courts and arbitrators to apply the 1991 Law as far as the right to an indemnity
is concerned, notwithstanding any provision in the contract naming as governing
law a law less favorable to the agent.7"
In any event, whether or not a choice of law clause is coupled with a forum selection or arbitration clause, French courts would retain jurisdiction if the agent applied for interim, conservatory, or protective measures. The agent might therefore
obtain a French court's permission to attach monies owed to the principal by its
French customers, pending the outcome of the dispute before the foreign court7'
or the arbitration tribunal. 72

66. See H. BATTIFOL & P.

LAGARDE,

supra note 62, No. 685.

67. See supra note 59.

68. Decree No. 92-423 of May 4, 1992, J.O., May 8, 1992, p. 6307.
69. Decree No. 91-242 of Feb. 28, 1991, J.O., Mar. 3, 1991, p. 3072. Brussels Convention,
supra note 63. As of January 1, 1997, the Rome Convention was effective in Belgium, Denmark,
France, Germany, Greece, Ireland, Italy, Luxembourg, The Netherlands, Portugal, Spain, and the
United Kingdom.
70. See Trib. Com. Brussels, Oct. 5, 1994, 1995-2 REVUE DE L'ARBITRAGE 311.
71. Article 24 of the Brussels Convention provides that "Application may be made to the courts

of a contracting state for such provisional, including protective, measures as may be available under
the law of that state, even if, under this Convention, the courts of another contracting state have
jurisdiction as to the substance of the matter." Brussels Convention, supra note 63, art. 24. Concerning
the scope of article 24, see P. MAYER, TRAVAUX DU COMITIt FRAN(:AIS DE DROIT INTERNATIONAL

PRiVg 1993-1995 at 92.
72. Article 8-5 of the Rules of Conciliation and Arbitration of the International Chamber of
Commerce, which became effective as of January 1, 1988, provides that "Before the file is transmitted

to the arbitrator, and in exceptional cases even thereafter, the parties shall be at liberty to apply to
any competent judicial authority for interim or conservatory measures, and they shall not by so doing
be held to infringe the agreement to arbitrate or to affect the relevant powers reserved to the arbitrator."
See Cass. com., June 8, 1995, REVUE DE L'ARBITRAGE 1996, 125; A. Hory, Mesures dInstruction
in Futurum et Arbitrage, REVUE DE L'ARBITRAGE 1996-2, 3 and No. 15-22.
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J. CONCLUSION

In sum, manufacturers considering the sales agency route to the French market
should be fully aware of the importance of the resulting liability exposure. The
protective 1991 Law provides sales agents with substantial rights to termination
indemnities for which manufacturers, by and large, cannot avoid responsibility.
As discussed above, the situations in which sales agents can be deprived of the
termination indemnity are by far the exception to the rule. Moreover, the 1991
Law explicitly provides that termination indemnity rights cannot be waived by
contract. Finally, although a combination of choice of law and forum selection
or arbitration clauses may defeat application of the 1991 Law to some international
agency agreements, the availability of this option may be limited by the participation of the principal's resident country in international conventions governing
contract enforceability.
II. The Termination of Distributors
A. No

STATUTORY PROTECTION

In contrast to sales agents, distributors have no statutory termination rights
under French law. Furthermore, French courts have held that the termination
of a distributorship agreement entered into for an indefinite period of time,73 or74
the nonrenewal of a distributorship agreement entered into for a fixed term,
does not in principle give rise to an indemnity, provided reasonable notice of
termination is given75 and the termination is not "abusive", i.e., that maliciousness or unfairness cannot be shown.76 Thus, compared to the foreign manufacturer
terminating a sales agent, the manufacturer terminating a distributor has comparatively greater control of the level of its liability risk, since the manufacturer's

73. MEMENTO LEFEBVRE DISTRIBUTION, No. 1203 (1994-95); LAMY DROIT EcONOMIQUE, No.
3496 (1996) and cases cited therein. See also Paris, Feb. 14, 1962, D. 1962, 514, note Hdmard; Cass.
com., Mar. 9, 1976, RTD Commercial 1976, 593, No. 6; Cass. com., Jan. 19, 1983, 1983 Bull.
Civ. IV, No. 27; Cass. com., Dec. 5, 1984, 1984 Bull. Civ. IV, No. 332; Cass. com., Dec. 9, 1986,
D. 1988, Somm. 19; [Douai, December 15, 1988, and Strasbourg, November 30, 1988 (Lettre de la
Distribution No. 1-1989, p. 2).]
74. MEMENTO LEFEBVRE DISTRIBUTION, No. 1198 (1994-95); LAMY DROIT ECONOMIQUE, No.
3480 (1996) and cases cited therein. See also Cass. com., July 9, 1952, RTD Commercial 1953,
720; Cass. com., Oct. 16, 1967, D. 1968, 193; Cass. com., May 3, 1979, D. 1979, 624; Cass.
com., Mar. 2, 1981, 1981 Bull. Civ. IV, No. 113; Cass. com., Nov. 30, 1982, 1982 Bull. Civ.
IV, No. 392; Paris, May 16, 1984, BRDA 1984, 15-16; Cass. com., Jan. 9, 1985, 1985 Bull. Civ.
IV, No. 22; Cass. com., Jan. 4, 1994, BRDA 1994-95.
75. Cass. com., Apr. 8, 1986, D. 1986, Somm. 19; Paris, Mar. 6, 1985, BRDA 1985, 11;
Cass. com., July 7, 1980, J.C.P. 1980, IV, 360; Cass. com., Mar. 9, 1976, D. 1976, 388. See
MEMENTO LEFEBVRE DISTRIBUTION, No. 1203 (1994-95); LAMY DROIT ECONOMIQUE, No. 3500
(1996).
76. Cass. com., Mar. 31, 1978, Gaz. Pal. 1978, 291; Cass. com., Oct. 5, 1993, BRDA 1993,
20; Cass. com., June 23, 1992, BRDA 1992, 14. See MEMENTO LEFEBVRE DISTRIBUTION, No. 1203
(1994-95); LAMY DROIT ECONOMIQUE, No. 3541-42 (1996).

VOL. 31, NO. 3

TERMINATION OF SALES AGENTS AND DISTRIBUTORS IN FRANCE

835

actions, as opposed to statutory provisions, largely determine whether the distributor is entitled to an indemnity.
B.

RIGHT TO INDEMNITY IN THE ABSENCE OF REASONABLE NOTICE

Although the general rule is that the distributor is not entitled to indemnification upon
termination of the distributorship agreement, the manufacturer's failure to provide
reasonable notice of termination may give rise to such indemnification. The manufacturer's sending formal notice of termination to the distributor by registered mail is
therefore important to avoid any claim that notice has not been received.
That the notice period be reasonable in the eyes of the court is also important,
irrespective of the notice period contemplated by the distributorship agreement.
Pursuant to article 36 of the French Competition Law of December 1, 1986, as
modified by article 14 of the Law of July 1, 1996, "on loyalty and equilibrium
in commercial relations,"" a party may not "brutally terminate, even partially,
an established commercial relationship, without prior written notice taking into
account the prior commercial relationships or the practice recognized by industrywide agreements." The foregoing provisions do not hinder the possibility of
termination without prior notice, in the event of nonperformance by the other
party or of force majeure.
Based on a review of French case law developed prior to the enactment of the
Law of July 1, 1996, a manufacturer would be virtually certain of meeting the
reasonableness test successfully (except in the automobile industry, which is the
exception to these rules7" even in a long-term relationship), if it gave six months'
prior notice of termination to the distributor.79 A three-month notice of termination
was found to constitute a sufficient notice in many cases.' ° A four-month notice
period may now be the minimum norm, however, because although the final
text of the Law of July 1, 1996, l did not specify the minimum length of the notice
period, the government proposed a four-month period in legislative debate.8 2

77. Law of July 1, 1996, J.O., July 3, 1996, p. 9983.
78. EC Regulation No. 1475-95, June 28, 1995, J.O.C.E. (L 145), June 29, 1995, p. 3 (providing
for a twenty-four-, twelve-, or six-month notice period depending on the term of the agreement);
Cass. com., Oct. 5, 1993, BRDA 1993, 20.
79. Cass. com., Jan. 3, 1980, D. 1980, IR. 309; Cass. com., Dec. 9, 1986, D. 1988, Somm.
19. See LAMY DROIT EcONOMIQUE, No. 3500 (1996). However, the Court of Appeals of Bordeaux
ruled on June 11, 1996, in Marie Brizard & Roger Int'l v. William Grant & Sons, Ltd., LETTRE
DU JU RISTE D'AFFAIRES, June24, 1996,3, in connection with the termination of a 35-year relationship,
that a nine-month notice period was insufficient and that an additional twelve-month notice should
have been given. The Court awarded the distributor a provisional indemnity of FRF 25,000,000,
pending determination of the final amount by a court-appointed expert.
80. Cass. com., July 7, 1980, J.C.P. 1980, IV, 360; TIn. COM. VERSAILLES, Oct. 12, 1994,
A2M v. Maxim Integrated Products, Inc. (unpublished). See LAMY DROIT EcONOMIQUE, No. 3500
(1996).
81. See supra note 77.
82. Avis Ass. Nat. No. 2652, Mar. 19, 1996.
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RIGHT TO INDEMNITY FOR BREACH OF CONTRACT DURING NOTICE PERIOD

Related to the issue of giving reasonable notice is that of the manufacturer's
performance during the notice period. That the manufacturer avoid any breach
of the distributorship contract until the expiration of the notice period is crucial
because any such breach may give rise to additional claims for damages by
the distributor. Pending expiration of the notice period, the manufacturer
should thus definitely refrain from making sales in an exclusive distributor's
territory;" should continue to accept the distributor's orders on the same terms
as prior to the sending of the termination notice;" should refrain from hiring
away employees of the distributor, especially those whose employment contracts contain noncompetition clauses, as failure to do so could prompt a claim
for damages on the distributor's part for unfair competition; and preferably
should not advertise that the distributor has been terminated or that the distributor's notice period is about to expire. s5
D.

RIGHT TO INDEMNITY FOR "ABUsIVE"

TERMINATION

The second requirement a manufacturer must meet in order to avoid liability
upon termination of the distributorship agreement is that the termination not be
abusive. Unlike the notification requirement, the criteria for finding abusive
termination entitling the distributor to indemnification are not clear, and this
issue is the subject of fact-specific, case-by-case analysis.
Generally, it is advisable-though not mandatory 86-that the manufacturer
give some legitimate reason for the termination so as to avoid a claim by an
aggrieved distributor that the termination is malicious or unfair.87 A distributor
who is terminated because of poor sales performance or late payments after
several warnings 88 will clearly be in a less favorable situation to claim damages
than a distributor who is suddenly terminated even though it substantially
increased the sales of the manufacturer's products and always met its payment
obligations.89 Courts have also upheld as nonabusive the termination of a

83. Cass. com., Mar. 9, 1970, 1970 Bull. Civ. IV, No. 84; RTD COMMERCIAL 160 (1971);
Cass. com., Oct. 5, 1993, BRDA 1993, 20.

84. Cass. com., Oct. 5, 1983, BRDA 1993, 20. However, the manufacturer may unilaterally
modify the payment terms during the notice period if past-due invoices are still outstanding. Cass.
com., July 21, 1975, D. 1975, 206.
85. See LAMY DROIT ECONOMIQUE, No. 3544 (1996) and accompanying cases. However, the
fact that the manufacturer informs the customers of the outgoing distributor of the appointment of

a new distributor, without comments, a few days prior to the effective date of termination does not
constitute a fault on the manufacturer's part. See Paris, Mar. 19, 1974, Gaz. Pal. 1975, 2,746.
86. See LAMy DROIT ECONOMIQUE, No. 3543 (1996) and cases cited therein. ,
87. Cass. com., June 23, 1992, BRDA 1992, 14; Cass. com., Apr. 5, 1994, JCP 1994 ed. E
1994, 797.
88. TmiB. COM. PARS, Sept. 17, 1982, Eurotron v. Data Instrument (unpublished).
89. Cass. com., Mar. 31, 1978, Gaz. Pal. 1978, Somm. 291.
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distributorship on the ground that direct supply of major accounts by the
manufacturer was necessary. 90
In any event, foreign manufacturers contemplating a distributorship should be
aware that distributors often seek, with varied success, to obtain damages upon
termination of their contract by the manufacturer, even when the manufacturer
has taken precautions to avoid a claim that the termination is abusive.
In particular, experience 9' has shown that distributors now increasingly seek
damages upon termination of the distributorship agreement based on article 8-2
of the French Competition Law of December 1, 1986,92 which prohibits "the
abusive exploitation by a company or a group of companies of the situation of
economic dependence in which a customer or supplier who does not have an
equivalent solution finds itself vis-t-vis the former." Article 8-2 specifies that
this abuse may "consist in particular in refusals to sell, tied sales or discriminatory
sales conditions or in the termination of established commercial relations on the
sole ground that the partner refuses to accept unjustified commercial conditions."
In practice, upon termination the distributor will claim it is in a situation of
economic dependence vis-A-vis the manufacturer and has no alternative solution,
and that, by refusing to pay a termination indemnity to the distributor or by
refusing to continue to sell to the distributor after termination, the manufacturer
has exploited or abused that situation of economic dependence, thus generating
a claim for damages.
The French Competition Council (the Council) held that the "situation of
economic dependence," in the context of article 8-2, "is assessed by taking
account of the supplier's significance to the reseller's overall revenues, the notoriety of the supplier's brand, the extent of the supplier's market share [and] the
distributor's inability to find other suppliers of equivalent products." 93The Council added that "these criteria must be met simultaneously to lead to such qualification," 9 4 although not all the criteria that may be taken into account need point
in the same direction for a presumption of economic dependence to exist. 95 In
addition, for the abusive exploitation of a situation of economic dependence to
give rise to damages, the Council requires that it must in any event "prevent,
restrain or distort competition on a market." 96 In most cases, for a distributor

90. TRIa. COM. VERSAILLES, Oct. 12, 1994, A2M v. Maxim Integrated Products, Inc. (unpublished).
91. LAMY DROIT ECONOMIQUE, Nos. 3486-3488 (1996).
92. French Competition Law art. 8-2 of Dec. 1, 1986, J.O., Dec. 9, 1986, p. 14773.
93. Decision No. 89-D-16 of May 2, 1989, BOCCRF 1989, 145. See LAMY DROIT ECONOMIQUE,
No. 673 (1996).
94. Decision No. 90-D-23 of July 3, 1990, BOCCRF 1990, 292. See LAMY DROIT ECONOMIQUE,
No. 673 (1996).
95. Decision No. 87-MC-03 of Mar. 25, 1987, BOCCRF 1987, 91. See LAMY DROIT ECONOMIQUE,

No. 673 (1996).

96. Decision No. 93-D-21 of June 8, 1993, BOCCRF 1993, 197. See LAMY
No. 676 (1996).
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to prove, upon termination of the distributorship, that (i) it is in a situation of
economic dependence and (ii) competition on the market is prevented, restrained,
or distorted as a result is very difficult. 97
Regarding such claims of termination constituting an abuse of economic dependence, manufacturers can hope that such claims continue to have limited success
in light of the Law of July 1, 1996, mentioned previously.98 The language initially
proposed by the government for the 1996 Law provided that "abrupt termination,
in whole or in part, without a legitimate reason, of commercial relations established with a supplier or with a customer" constitutes an abuse of economic
dependence generating a claim for damages.99 Such language would have brought
about no major changes in the rules applicable to the termination of distributorship
agreements since both abruptness and the lack of legitimate reason are not materially different from the requirements developed by case law.'0° As the Law of
July 1, 1996, was adopted, however, the language "without a legitimate reason"
was conspicuously omitted. While nothing in the legislative history suggests
this omission abolishes the requirement, the weaker language ultimately adopted
suggests that at the very least the previous conditions under which a distributor
was entitled to indemnification have not been extended.
E. No

RIGHT TO INDEMNITY UNDER THE

MANDAT D'INTtR9T COMMUN THEORY

Exclusive distributors have in the past occasionally succeeded in obtaining an indemnity upon termination by the manufacturer on an alternate theory of nandatd'intgrt
commun, i.e., an agency agreement in the common interest of the parties. Although
the French Supreme Court ultimately dismissed this theory, the Court's decisions underscore the legal significance, in terms ofpotential liability upon termination, of maintaining the practical distinction between distributors and agents.
In a celebrated 1973 case based on the mandat d'int~r&commun theory, the
Court of Appeals of Amiens ruled that the exclusive distributor should be awarded
an indemnity for the loss of its clientele upon termination.'' In rendering its
decision, the court observed, among other things, that all the distributor's business
in a particular field consisted of the resale of products provided by the manufacturer; that the supplier set the quantities of products to be sold by the distributor
and the resale price thereof; and that the distributor's profit margin was limited
to 12 percent and in fact represented a commission. The court held that the
distributor was thus directly dependent on the supplier and that the agreement
was a mandat d'intrt commun or agency agreement in the common interest of
97.
98.
99.
100.
101.

LAMY DROIT ECONOMIQUE, No.

676 (1996).

See supra note 77.
Rapport Ass. Nat. No. 2595, Mar. 6, 1996, p. 188.
See discussion supra Part II. B, D.
Amiens, Dec. 13, 1973, D. 1975, 452.
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the parties, upon termination of which the distributor, like an agent, is entitled
to indemnification for damages.
On March 9, 1976,1°2 the French Supreme Court dismissed the manufacturer's
appeal on the ground that the termination of an eighteen-year relationship upon
only seven weeks' notice had been effected in such a manner as to render it abusive.
The Supreme Court thus did not read the decision of the Court of Appeals of Amiens
as having been based on the mandat d'intr6tcommun or agency theory.
The Supreme Court went even further to criticize the Court of Appeals of Amiens
for holding that a distributorship agreement for an indefinite term could not be terminated at will by a supplier. The Supreme Court elaborated this idea in another decision
it rendered on the same day upholding a decision of the Court of Appeals of Paris that
"in the absence of an agreement to the contrary, [the supplier is] entitled to terminate
the distributorship agreement made for an indefinite term and was not therefore liable
for the payment of any indemnity whatsoever, since the [distributor] did not offer evi0 3
dence of the abusive character of the termination."
The principle that the supplier is entitled to terminate a distributorship
agreement without incurring liability has thus been reaffirmed. The lesson, however, is that the more independent the distributor, i.e., the less closely the manufacturer participates in or follows the activities of the distributor, the greater the
chances that this principle will be applied.
F.

CALCULATION OF THE TERMINATION INDEMNITY

When due, calculation of damages in the case of a distributor is a highly
fact-specific endeavor. Manufacturers may, however, be able to generalize the
indemnity calculation when insufficient notice is given or when the manufacturer
unilaterally terminates a fixed-term distribution contract before its term. In such
cases, courts have assessed damages on the basis of lost gross profits the distributor
would have made during the period through the contractual expiration date or
the normal notice period,"° but have also awarded damages to cover professional
training and other costs that could not be amortized over the entire term of the
contract and the damages suffered by the distributor upon resale at a loss of the
spare parts inventory it was required to maintain under the distribution contract.l°5
In a 1984 case' 6 in which the termination of a six-times-renewed, one-year
contract was found to be abusive, the distributor was awarded damages in the
amount of seventeen months of gross profits. These profits were to be calculated
from the average gross profits of the previous three years' activity. In addition,
102. Cass. com., Mar. 9, 1976, D. 1976, 383.
103. Cass. com., Mar. 9, 1976, D. 1976, IR. 150.
104. Cass. com., Oct. 20, 1982, Bull. Civ. IV; Paris, Mar. 6, 1985, BRDA 85-11, 12;
COM. VERSAILLES, Oct. 12, 1994, A2M v. Maxim Integrated Products, Inc. (unpublished).
105. Paris, Mar. 6, 1985, BRDA 85-11, 12.
106. Paris, May 16, 1984, BRDA 84-15/16, 21.

TRIB.

FALL 1997

840

THE INTERNATIONAL LAWYER

the distributor was granted a supplemental indemnity for damage to its reputation
caused by the abrupt termination. The court rendering the decision considered
various facts of the case including the length of the relationship and the manufacturer's insistence that the distributor install new facilities, hire additional employees, send employees to a training program, and increase its inventory of spare
parts, with the expressed hope of success in the next year, only to terminate the
distributorship some seven months thereafter.
By contrast, no indemnity was awarded to the distributor when the manufacturer
terminated a contract pursuant to a contractual provision authorizing immediate
termination in the event of a change of the distributor's key employees without
the manufacturer's consent, 0 7 but an indemnity was awarded when a contract
had been terminated by the manufacturer due to the failure by the distributor to
renew a guaranty. 10' The French Supreme Court found in the latter case that the
distributor could have legitimately thought that, as had been the case during the
previous years, the guaranty could be renewed with some delay and that the
rapidity with which the manufacturer had found a new distributor and shipped
the latter's orders demonstrated that the alleged negligence of the former distributor was only a pretext to justify the commercial relations the manufacturer entertained with the new distributor.
G.

DISPOSITION OF THE DISTRIBUTOR'S INVENTORY

Manufacturers should also be aware that in the event of termination of the
distributorship, the continued accumulation and eventual disposition of the distributor's inventory pose potential grounds for liability other than a termination
indemnification. This risk, however, may be limited, if not avoided, through
careful drafting of the contract in advance.
Upon receipt of the termination notice, a distributor might decide, in order to
improve its bargaining position, to withhold payment of outstanding amounts due
to the manufacturer. The distributor might likewise place substantial orders for
additional inventory and then withhold payment of the corresponding invoices. The
manufacturer's flat refusal to sell to the distributor could generate a further claim
for damages. The manufacturer should therefore be careful to include in the distributorship contract appropriate provisions to ensure that the amount of the distributor's debts and inventory at any given time be kept at a reasonable level.
With careful contractual drafting, manufacturers may also be able to limit
their liability exposure regarding the disposition of the distributor's accumulated
inventory upon termination of the notice period. When the distributorship contract
clearly addresses the issue of the disposition of inventory, the contractual provi-

107. Cass. corn., Oct. 28, 1986, BRDA 86-22, 20. But see Paris, July 11, 1984, BRDA 84-23,
13.
108. Cass. com., June 23, 1992, BRDA 92-14, 9.
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sions must be enforced.' °9 When the contract is silent, however, the question of
whether a manufacturer is required to repurchase the distributor's inventory of
the manufacturer's products upon expiration of the notice period has not been
finally settled by the French courts, which have rendered conflicting decisions
in this respect.
Traditionally, when the contract is silent the distributor must keep its inventory. "0 Courts have, however, also held that when the manufacturer commits a
breach in connection with its termination of the contract, the damages for which
it is liable to the distributor include the repurchase of the inventory at the original
sales price."' In a case in which the distributorship agreement had not been
reduced to writing, the Commercial Court of Versailles held in 1994 that the
manufacturer was under no obligation to repurchase the distributor's inventory,
on the ground that the termination of the commercial relationship was not abusive,
considering that the distributor had been aware of the manufacturer's commercial
policy of never buying back the inventories of its distributors and had known
for ten months the manufacturer's firm and final decision to reorganize its channels
of distribution in France. 12
When the inventory must be repurchased, conflicting decisions exist as to
whether such products should be repurchased at the distributor's initial purchase
price, at that price plus an interest factor, or at the market value (which may
be considerably higher or lower than the initial purchase price) at the time of
termination. 113
H. CONTINUING DISTRIBUTION IN FRANCE THROUGH A SALES SUBSIDIARY OR
A NEW DISTRIBUTOR FOLLOWING TERMINATION

Manufacturers should be aware that upon termination of an exclusive distributorship, if the manufacturer decides to set up its own sales subsidiary or appoints
a new exclusive distributor, the manufacturer's sales subsidiary or the new distributor may unexpectedly face a potentially serious problem resulting from article
L. 122-12 of the French Labor Code, which reads as follows:
If there occurs a change in the legal status of the employer, including by inheritance,
sale, merger, transformation of the business, fori incorporation of a business, all the
109. Cass. com., July 16, 1980, Bull. Civ. IV; Cass. com., May 4, 1982, Bull. Civ. IV, 135;
No. 1205 (1994-95); LAMY DROIT ECONOMIQUE, Nos. 3518-19,
3521 (1996), and cases cited therein.
110. Cass. com., Mar. 8, 1967, J.C.P. 1968, II, 15346; Cass. com., Feb. 16, 1970, Bull. Civ.
IV, 59; Cass. com., Apr. 28, 1975, Bull. Civ. IV, 94; Cass. com., Oct. 26, 1982, Bull. Civ. IV,
275; MEMENTO LEFEBVRE DISTRIBUTION, No. 1205 (1994-95).
111. MEMENTO LEFEBVRE DISTRIBUTION, No. 1205 (1994-95); LAMY DROIT ECONOMIQUE, No.
3525 (1996) and cases cited therein.
112. TRIB. COM. VERSAILLES, Oct. 12, 1994, A2M v. Maxim Integrated Products, Inc. (unpublished).
113. Paris, Oct. 14, 1981, Intersil v. Techni-Import Professionnel (unpublished); Cass. com.,
June 23, 1992, R.J.D.A. 12/92, No. 1119.
MEMENTO LEFEBVRE DISTRIBUTION,
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employment contracts in force on the day of the change shall remain in force between
the new employer and the personnel of the business.
This article was specifically applied to a distributorship by the French Supreme
Court for the first time on February 19, 1981."'4 A company that became the
distributor in France of a brand of whiskey refused to employ a salesman of
the previous distributor. In opposing the employee's request for damages, the
company argued that the transferred distributorship covered only one of twenty
brands distributed by the previo'us distributor and that there had not been a real
transfer of activity. The French Supreme Court rejected this argument. According
to the Court, article L. 122-12 was to be applied in all cases in which the branch
of activity taken over by a new distributor constituted in itself, by its importance,
an enterprise, even though it had only been one of the activities of the prior
distributor. In one of its most important findings, however, the Court stated that
the brand transferred attracted an important clientele "for the development of
which (the employee) and other representatives had been exclusively employed
by the prior distributor"; this allowed an inference that if the representative in
question had also worked for other brands and products distributed by the previous
distributor, article L. 122-12 would not have applied.
In a case in which an employee had only been partially assigned to a particular
brand, however, the Supreme Court made it clear, in a subsequent 1993 decision," 5 that article L. 122-12 should apply whether or not the employees had
been assigned to the manufacturer's products exclusively.
Article L. 122-12 applies, however, only if the business or enterprise deemed
to have been transferred constitutes an autonomous economic entity. This implies,
at the very least, that employees be specifically assigned to that particular business
on a significant, even if on a nonexclusive, basis and that the customers of such
business have effectively been transferred to the new distributor as a result of
the termination. 116
Any doubt, however, concerning the applicability of article L. 122-12 to similar
situations has been definitively laid to rest by several March 16, 1990, decisions
of the plenary sessions of various Chambers of the Supreme Court, which affirmed
that the applicability of article L. 122-12 does not require the existence of a legal
7
relationship between the successive employers."1
However, a subsequent termination of the employees by the new distributor
for clearly economic reasons would not be deemed abusive, and a provision in
the contract of the previous distributor pursuant to which the manufacturer (or
the new distributor) would be held harmless and indemnified by the previous

114. Cass. soc., Feb. 19, 1981, Bull. Civ. V, 144. See also Cass. soc., Nov.
V, 455.
115. Cass. soc., June 22, 1993, Bull. Civ. V, 171.
116.

MEMENTO

LEFEBVRE

SOCIAL,

No. 2605-07 (1996).

117. Cass. ass. pIn., Mar. 16, 1990, Bull. Civ. 6.
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distributor for any severance indemnities paid to such employees would be enforceable. 118
I. IMPACT OF BANKRUPTCY LAWS

Manufacturers should also be aware of the provisions of article 86 of the Law
of January 25, 1985, "9 pursuant to which a bankruptcy court decision approving
the sale of substantially all the assets of a company in bankruptcy or receivership
to a successor company results in the automatic transfer of all contracts necessary
for the continuation of the activity of the bankrupt company. This provision,
which applies notwithstanding any contractual provision to the contrary, was
applied to a distributorship agreement, even though the agreement had been
specifically entered into personally (intuitu personae).12°
J. IMPACT OF CHOICE OF LAW AND FORUM SELECTION OR
ARBITRATION CLAUSES

Ultimately, the foreign manufacturer may avoid many of the termination liability risks described above by providing in the distributorship contract that its local
law (if it is more favorable to the manufacturer than is French law) shall govern
and that its own courts shall have exclusive jurisdiction over any dispute arising
under the contract, or that any such disputes shall be settled by arbitration. Such
clauses would certainly be enforceable in France in the case of a distributor,
without the difficulties flowing from the public policy provisions of the 1991
Law, discussed above in the case of sales agency agreements. As in the case of
sales agency agreements, however, French courts would retain the right to intervene for urgent and conservatory measures. 2 '
K.

CONCLUSION

In sum, the foreign manufacturer considering choosing a distributor, rather
than a sales agent, to sell its products in France may reasonably assume that
liability for damage caused by the termination of the distributorship can be
avoided. Unlike sales agents, distributors have no statutorily protected right to
indemnity upon termination of their contract with the manufacturer, and manufacturers may take precautions to defeat other claims for damages.
Essentially, the manufacturer considering a distributorship in France should
enter into a carefully drafted, written contract, signed by the distributor before
it begins any sales activities concerning the manufacturer's products. From the
manufacturer's point of view, such a contract should likely contain, inter alia,
118.
119.
120.
121.

Cass. soc., May 30, 1980, Bull. Civ. V, 355.
J.O., Jan. 26, 1985, p. 1097.
Douai, Mar. 8, 1990, BRDA 1990-9, 14.
See supra notes 71, 72.
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clauses as to the exclusivity or nonexclusivity of the distributorship;' 22 the possible
noncompetition obligations of the distributor, both during and after the term of
the agreement; 23 the distributor's obligation to indemnify and hold harmless the
manufacturer and the new distributor for any severance payments made pursuant
to article L. 122-12 to employees of the previous distributor whose employment
contracts were not assumed by the new distributor; 24 the maximum quantity of
products that the distributor may order after receipt of termination notification
and the terms of payment therefor; the duration of the notice period; the manufacturer's possible obligation upon expiration of the notice period to repurchase the
distributor's inventory and at what price; possible restrictions of the distributor's25
right to sell its inventory to third parties on expiration of the notice period;
and, in the case of the foreign manufacturer, favorable choice of law and forum
selection or arbitration clauses.

122. There are conflicting cases on the question of whether exclusivity requires a special contractual
provision to that effect. Thus, in a case involving the Moroccan distributor of a French company
in which no formal written distribution contract had been signed, the Commercial Court of Paris
held on May 4, 1983 (quoted by J.M. Mousseron, "Pas d'exclusivitd de distribution tacite," in
Cahiers de Droit de l'Entreprise 3/1983 at 18) that "the freedom of commerce and undertaking is
a fundamental principle under French law. Consequently, any exclusivity commitment constitutes
an exception to this principle and must, by virtue of its exceptional character, be construed restrictively.
In other words, in the absence of an express agreement granting an exclusivity to its purchaser, the
supplier remains free to sell to any competitor of the purchaser." By contrast, in a case involving
the French distributor of a U.S. company in which no formal written distribution contract had been
signed, the Court of Appeals of Paris held in 1984, "concerning the nature of the contract (between
the distributor and the manufacturer), that it results from the factual situation that the relationship
having existed between these two companies must be analyzed as an unwritten exclusive distributor
contract entered into for an indefinite period of time for the distribution of the products manufactured"
by the manufacturer. Paris, Oct. 15, 1984, Eurotron v. S.S.C. Instrumentation, Inc. and Data Instruments (unpublished). See alsoCass. com., Dec. 5, 1984, Bull. Civ. IV, No. 332, 270; RTD Commercial 1986, 149.
123. During the term of the distributorship agreement, noncompetition clauses are valid even if
their geographical scope is unlimited. Paris, Jan. 17, 1989, BRDA 89-10, 8. By contrast, for such
a clause to be valid after the termination of the contract, it must be limited as to its duration or its
geographical scope. Cass. com., May 29, 1980, Bull. Civ. IV, 178. However, where EU competition
law applies and the contract is to benefit from the block exemption pursuant to Regulation 1983/
83, the duration of the noncompetition clause may not exceed the duration of the contract itself. See
LAMY DROIT ECONOMIQUE, No. 3533 (1996).
124. See supra Part II. K, last paragraph.
125. The Supreme Court held that, in the absence of a clause authorizing the distributor to sell
its remaining inventory after the termination date, the former distributor "did not have the right to
sell" the products. Cass. com., July 18, 1984, No. 82-15, 715, in LAMY DROIT EcONOMIQUE, No.
3517 (1996). However, the Court of Appeals of Paris [July 6, 1978, in LAMY DROIT EcONOMIQUE,
No. 3743 (1996)] found that continued sales of the manufacturer's products by the former distributor,
under the manufacturer's trademarks, after the unilateral termination of the distributorship by the
manufacturer, and while the former distributor's action for damages for abusive termination against
the manufacturer was pending in court, did not constitute a fault on the former distributor's part.
The Court of Appeals of Aix-en-Provence [Nov. 5, 1982, Bull. Aix 1982, No. 3, 51, in LAMY DROIT
EcONOMIQUE, No. 3743 (1996)] also found that the former distributor retained the right to use the
supplier's trademark for advertising purposes for the sale of the former distributor's inventory upon
termination of the supplier's products.
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